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1. By this order we will dispose Appeal éNo.261 of 2020 and
Appeal""N6.262' of 2020, preferred byl the complainant(s)
against the impugned order of tlrLe Authority dated

28.07.2020.

2. We have through separate orders dis*%posed of number of
appeals (Appeal No0.249 of 2020 aicﬁng with connected
appeals) regarding the same pmjeict. In view of the
prima'rlyj-controversy raised before usi in these cases, the
fact'ls of which though peculiar to (:‘.aéch of theffl, yet the

|
difference would not hold much significance as we have -

already settled these issue in Appe#l No.230 of 2020

titled as Inderjeet Mohan Kaur éVersus The Chief
|

Administrator, GMADA .

3.  The time schedule for depositing instalments as reflected
in the individual allotment léfters ml extracted below as
pér the letter issued to indivi d{‘!‘a_l"'-:\_lloﬁtee:-

AL NO.261 OF 2020 i

{ &
& | == Instalment | Due Date Principal | Interest Total amount payable
anpic S 2 3 | 4 | 5
1st 21102016 | 117033000 | 491539.00 1661869.00
2nd 21.042017 | 117033000 | 421319.00 1591649.00
3rd 21102017 | 117033000 | 351099.00 1521429.00
4th '21.042018 | 1170330.00 | 280879.00 1451209.00
5t 21102018 | 1170330.00 | 210659.00 1380989.00
6" 21.042019 | 1170330.00 | 140440.00 1310770.00
78 21102019 | 117033000 | 7022000 1240550.00
Total 8192310.00 | 1966155.00 10158465.00
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APPEAL NO.262 OF 2020

Instalment | Due Date Principal | Interest Total amount payable

1 2 : DN (g § 5

1st 21.10.2016 | 1165553.00 | 489532.00 1655085.00

2nd 21.042017 | 1165553.00 | 419599.00 1585152.00

3rd 21.10.2017 | 1165553.00 | 349666.00 1515219.00

4t 21042018 | 1165553.00 | 279733.00 1445286.00

5th 21102018 | 1165533.00 | 209800.00 1375353.00

6th 21.04.2019 553.00 | 139866.00 1305419.00

7% 21.10.2019 69933,00 1235486.00
Total ﬁzs{a-pm_.‘{{:?"i' 1958129.00 10117000.00

4. It is pertinent to mention here that the amount to be
deposited by each individual was diependant upon-' the

total price of the unit applied for and therefore is different

in thg case of each allottee. In any case, it does npt
impact the commonality of the iésue involved. The
paments which was made by each of the allottees whose
cases are been discussed are given ;aga_inst the facts éf
. |

moeach individual case. It is also nece:ssary to state here

<,
>
2.

at the allotment letter in each case Lgave out the date of

possession as “after completion of development works,

which is likely to be completed in %one year”. For the
|

purpose of reference, the same is extracted below:-

“Possession of the plot shall be handed over to
the allottee afier -:*ompletion of development
|
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works, which is likely to f;;e completed in one
.year. If possession is not t&zken by the allottee
within the stipuloted peﬁodL it shall be deemed
to have been handed over (?J?’l the due date. No
interest will be charged ﬁ‘mh the allottee, till the
time the possession of site is offered. It is
further clarified that if :_‘:heé possession can be
given in 6 months, then thei Ist installment shall
include interest for the rtz*rnéiﬁing 6 months and
_if the possession can be _:;iv‘%en in 9 months, then
the first instaliment shall include interest for 3
months, then the first installment shall include
interest for 3 months and| if the development
period is one year or more then no interest shall

be charged with the first installment.”
S. It is evident that such a Clause of ?deemed possession

was unilateral in character. |

6. The facts are as below:- |

APPEAL NO.261 OF 2020

e

.92 sq. mtrs. vide auction held on 21.04.2016 and

= |
|

appellant applied for residential plot measuring

The total price come to Rs.1 .,(}'9,23,05:30/ - out of which a

payment of Rs.27,30,770/- was made before the
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allotment letter was issuod by way of 25% of the price of

the plot as per requirement.

8. On 17.08.2016, an allotment letter| was issued with an

assertion that possession of the plot shall be handed over
to the allottee after completion of | development works,
which is likely to be completed in one year, If posseésion
is not taken by the allottee within th%: stipulated period, it

|
shall be deemed to have been handed over on the due

date.

9. The date of possession was  thus 17.08.2017,
|

considering the date of allotment as 17.08.2016 but thé

| |
possession was not handed over till Q6.06.2018 when the

appt;llant was called to the office of ithe respondent and
i

on 27.06.2018 he was given poscsc:ssibn of the plot.

sl . = PR T . ;

= GiD ous demand letters, which is in contravention of their
C/* T m. Y\“*'Q : '
anpicpES '

own terms and conditions, and | even though the

appellant had made substantial payment to the

respondent prior to possession. A <itomp1aint was then
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preferred before the Authority, resulting in the impugned
order dismissing the complaint altogether. The detail of

payments made by the appellant is as under:-

| Installments due as per clause 3(ii) of (he || Payment made
allotment letter Tars
No. | Principal | Interest i Fnt t Da e FLH Date Amount
¥ 111,70,330] 4,91, 339|166 21.10.2016
2™ 111,70,330| 4,21,319 | :J.O;,r_‘w}f | 21.04.2017 | 120.10.2016 11,70,330
3% |11,70,330| 3,51,099| 1321429, 21.10.2017 | 119.04.2017 11,70,330 |
| 4% 1711,70330| 280879 14.51209 | 71042018 | 17.103017 11,07,912
5% 111,70,330] 2,10, 659_‘ 13,80, sws' ! »wu 2018 | 17.042018 44,60,957
6" | 11,70,330 | 1,40,440 | 13.10.77 0| 21042019 | 25.04.2018 2234 |
7" | 11,70330] 70220 12,40, 5507 ,_;.'_,-f_,.a_;_h.m ik
Total | 81,92,310 | 19,66,155 | 1,01.58,465 b 79,11,753
* Out of Rs. 31,99,232/- claimed 1o be paid rill 20.035. 2(;36

APPEAL NO. 262 OF 2020

11. The appellant applied for residen;*tial plot measuring

222.92 sq. mtrs. vide auction held on 21.04.2016 and

was allotted Plot No.44(F.P.) @ Rs.49,000/- per sq. meter.

The total price come to Rs. ‘r..08,78,459'6 /- out of which a
payment of Rs.27,19,624/- was made before .the

|
allotment letter was issued by way of 25% of the price of

&/the plot as per requirement

12. On 17.08.2016, an allotment letter was issued with an
.assertion that possession of the plot s%hall be handed over

to the allottee after completion of development works,
|

which is likely to be completed in one| year.
I

If possession
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is not taken by the allottee within the stipulated period, it
shall be deemed to have been handed over on the due

date.

13. The date of possession was ' thus 17.08.2017,
considering the date of allotment as? 17.08.2016 but the
possession was not handed over till 2;‘6.06.2018 when t'l-1e.
appellant was called to the office of Ithe respondent and

on 27.06.2018 he was given 'g:;.’_}ssc:.-ssi(?)n of the plot.

14. The respondent started claiming i;tn_terest and issued
various demand letters, which is in caiontravention of their
own terms and conditions, and even though the
appellant had made substantialé payment to the
respondent prior to possession. A (é;omplaint was theﬁ_
preferred before the Authority, 1*esu1ti§ng in the impugned

!
order dismissing the complaint. Thel detail of payments

made by the appellant is as under:-

PAYMENT MADE BEF ORE AL LOTML\I""

1. |18.042016  [250000- | |
2. [22.04.2016 13,05,419/- ;
3. |20.05.16 18,31.775/- *
Total 31,87,194/-
PAYMENT MADE A'_FF R ALLOTMENT
Sr.. | Due Date of | Amount | Actual date of Amount
No. | Payment | payment
1. 21.10.16 111,65,553/- _120.10.16 11,65,553/-
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2. [21.04.17 11,65 [19.0417 11,65,553/-
3. [21.10.17 [11,65 171047 11,03,390/-
4. 21.04.18 11,6 [ 17.04.18 44,42 75/-
[ or el ashae 2,215/-

5. (211018 [1165553/ |
6. |21.04.19 | 11,656,553/ | |
7. 121.10.19 1185553/ | |

Total 81 gs‘_a.s}“!-‘- S I B 78,79,468!‘

|
15. The Authority after consideration of the complainants’

and the stand of the respondents dismiss the complaints
|

i
after observing as under:- |

i The respondent has not chbrged any interest till

offer of possession. |

ii. The offer of pf)ssessicén was made on
3 s |

26.06.2018 and the same was taken by the

complainant on  27.06.2018 without any

o

protest.

The building plan was sanctioned on

20.02.2019. |
|

The Partial Occupation Cef'tzﬁcate was granted

on 18.10.2019. |

16. The grievance of the appellant is directed against the
|
aforesaid directions of the Authority. It has been averred

that the statutory interest ought to be available to the
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appellants for the entire period for rném‘e than three years

for delayed possession.

17. The respondents in turn plead that no fault can be found
with the order of the Authority. ’Ifhe appellants were
required to adhere to the pajyment schedule and deposit

the instalments along with interest. |

18. Qua this argument, the learned counsel for the appellant
has referred to the Policy of the Stat?e Government dated
31.12.2015, envisaging that no interest shall be paid by
the allottee in case of delayed ;:ay'inqnt, if the possession

|
is delayed.

19. We have heard the learned counseli for the parties and
are of the opinion that the controversy is squarely

covered by the ratio of the judgment rendered by us in

peal No.230 of 2020 titled as Im:ierieet Mohan Kaur

Pdvint
L AR

% ]
4o

f‘ | |

have held as below:-

14. The policy dated 02.01.2017 contained in the letter of
the Government dated 15. {)2..’:%01 7 has ostensibly
been framed pursuant to the directions of the Hon’ble
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15,

16.

&

18.

10

Punjab and Haryana High Court in CWP No. 4108 of
2016. |

We are at pains to remind ourselves that the
appellant had approached rhe Authority under the
Real Estate (Regulation and Development) Act, 2016
for his primary grievance of a delayed possessidﬁ
and consequently levy of interest and penalty by the
respondents upon his Jailure to adhere to the

schedule.

The grievance if analyzed is not complex. The
allottee, who has made a ésubstantial payment
expects an adherence by the re!:spon.dents to abide by
the promised schedule of pv.f)ssession an,d upon
failure to do so, questions the véry Justification of the
developer to demand pumnents? Jrom him as also the
interest on such delayed Dayments and imposition of
penalty. |

Since the appellant has <waiiled of a statutory
remedy, the reliefs that the Aui‘hon’ty under the Act
can grant would necessarily have to be restncted to
the ones available under the atat‘ute The waiver of
interest or grant thereof in terms of the policy by the
State Government would not iipso Jacto bind the
Authority to disentitle any relzef available to any
allottee under the Act. huweve*L it does not prevent
the Authority from taking al holistic view and
moulding the relief to an allottée to avoid an unjust

enrichment or an unexpected wi?zidfall to him.

A perusal of the judgment of thé Hon’ble Punjab and
Haryana High Court referred to 'm the policy framed

by the Government reveals thq}t there are certain
i
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directions given to the State th deal with situations
where the public bodies do n *fistand advantaged for
their own defaults at the etxgbense of the allottee.
Since the Government framed ithe policy ostensibly,
as a measure of compliance of z‘;he directions giveﬁ by
the Hon’ble High Court it would purely be in their
domain to apply it while graf;lting a benefit to an
allottee. This however, does not preclude or restrict
the allottee’s right to approach the Authority under
the Act for redressal of his gr%evance, since it is a

statutory remedy. :
The Authority in turn would have no Jjurisdiction to

enforce the policy of o Government as it is bound to

deal with the matters before it sir'rictly in terms of the

powers that flow from the statute i.e. RERA Act. It is

purely in the domain of the Government to apply or
not to apply a policy which .a-thchZ be independent of
the reliefs available to an c.:r.gg'n'efved person under the
Act. It matters not that the po r'icgi(, the benefit of which
an allottee claims, somewhat eﬁcapsulates the spirit
of the Act in prolecting an allgttee from an unjust
action of the developer or promoter, which in this
case happens to be a public bodi

-

Likewise, we as an Appellate Authority would have
no such power to issue mandatés to enforce a policy
of the Government but not?iling preéludes the
Authority or for that purpose the Appellate Tribunal
to take into consideration a _facfiof a benefit granted
under any policy of the Gouemn‘.-:.ent and deal with it
appropriately wwhile deciding flh'e issues brought
beforeit, - 5 |
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19. Therefore, any plea by the appellants that they were

bound to make the paymer s regarding interest in terms

of the policy would be unsustainable.|

20. After the enforcement of the Real Es?tate Regulation and
Development Act, 2016, its proﬁsiéons bind both the
promoter and the allottee alike. Secé:tion 18 of the Act
defines the acts and rights of the all-r;xttee, in case of any
default by the promoter. The provisiions of the Act are
adequately supported by Rule 85(1) of the Rules
mandating an agreement as referred tlb in the language of

|

Section 13(2) of the Act. Thus we haiwe observed in the

said judgment of Inderjeet Mohan Kaur (supra) as

below:-
\ 18. Section 18(1) of the Act, defines the rights and
% remedies available to an c:.l?ot’fe);e in the event of a
default by the promoter and since it is one that is like
Sfrequently or likely to be -sfnvoigced we deem it

appropriate to extract f'zn.z.’rfzin,l')elomf’f.'—
|
(1) If the promoter fails to complete or is unable to

5 . |
gwe possession of an apartment, plot or
building, - |
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(@)

(b)

|
i
13 |
in accordance with the term,%s of the agreement
for sale or, as the case may be, duly completed

|
by the date specified therein; or
|

due to discontinuance of his business as a
|
developer on account of suspension or

revocation of the registration under this Act or

he shall be liable on demanc!i to the allottees, in

for any other reason,

case the allottee wishes to withdraw from the

|
project, without prejudice tq any other remedy
available, to return the amount received by him
in respect of that apartment, plot, building, as

the case may be, with interest at such rate as

may be prescribed in this behalf including

compensation in the manner as provided under

this Act: !
i

Provided that where an allo'rttee does not intend
to withdraw from the pa-"ojec%:t, he shall be paid,
by the promoter, interest for every month of
delay, till the handing over d|3f the possession, at

such rate as may be prescribed.

The Act is ably supporied by Rules and Rule 8(1),
provides that the agreement regferred to in Section
13(2) of the Act, shall be in Form ‘Q' and Clause 7.3
of which provides that on failure of allottee to pay the

installment as per schedule given in allotment letter,

apart from paying the interest on the delayed

amount, the possession of the plot/ apartment shall

be extended to the extent of period of delay in paying
the defaulted amount. Clause 7.3 is extracted

hereinbelow: -
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7.3  Failure of Alloftee to t:?:lke Possession of
Apartment/Plot.- Upon re:eceiving a written
intimation from the Promote%r as per clause 7.2;
the Allottee shall take %possession of the
Apartment/ Plot from the Pr;)moter by executing
necessary indemnities, un.diﬁertczkings and such
other documentation as | prescribed in this
Agreement, and the %moter shall give
possession of the Apart -*n.en.;“t/ Plot to the allottee.
In case the Allottee fails !to fake possession
within the time provided lm clause 7.2, such
Allottee shall continue to be lable to pay
maintenance chorges as aJpplicable. On failure
of allottee to pay the %installment as per
schedule given in 'allofrmei*:tt letter, apart from
paying the interest on the ciielayed amount, the
possession of the plot/ a!partment shall be
extended to the exten: of | period of delay in
paying the defaulted amount. |

28. Clause 9.1 of the Form 9 read with its clause 9.2(i)
1 |

provides that if the promoter fails to provide ready to

move in possession (‘ready to move in possession”

' means that the apartment shall be in a habitable

condition which is complete in all respects and as per
=| the completion/occupancy cerhﬁcate issued by the
| competent authority) of the apartment/plot to the
allottee within the time period !s;aectﬁed, then the

allottee is entitled to stop ma?-:ing! further payments to
the promoter as demanded by th% promoter; and that
if the allottee stops making pay:m'ents, the promoter
shall correct the situation Ey completing the
construction milestones and O!Wy thereafter, the

allottee will be reguired to mak*s the next payment
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without any penal interest. Clause 9.1 and 9.2 is

extracted hereinbelow: -

9.1

()

(i)

|
|
| |
Subject to the Force Majeure clause, the
Promoter shall be considered under a condition

of default, in the following events:-

promoter fails to provide ready to move in
possession of the Apartment/ Plot to the
Allottee within the time period specified. For the
purpose of this clause, fready to move in
possession' shall mean that the apartment shall
be in a habitable condition which is complete in
all respects and as pbr the completion
/occupancy certificate issued by the competent

authority; or

: Taw )
discontinuance of the Promoter's business as a
i |
developer on account of suspension or
revocation of his registration under the

provisions of the Act or the rules or regulations

made thereunder.,

9.2 In case of default by Promoter under the conditions

listed above, the Ailottee is entitled to the following:-

()

(i)

stop making further payments to the Promoter

as demanded by the Promoter. If the Allottee

stops making payments, the Promoter shall
correct the situation I:ly' completing the
construction milestones an i' only thereafter, the
Allottee will be required | to make the next

payment without any penal! interest; or

the Allottee shall have the option of terminating

the Agreement in which case the Promoter shall

be liable to refund the entire money paid by the
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Allottee under any head !whatsoever towards
the purchase of the apart:inent/ plot, along with
interest at the rate speciﬁé::d'in the Rules within

ninety days of receiving the termination notice:
|

Provided that where an _Afj?.'ottee does not intend
to withdraw from the prdject or terminate the
Agreement, ne shuil be paid, by the promoter,
interest at the rate spt—_’c{,%ieci in the Rules, for
every month of deiay till tﬁe handing over of the
possession of the A_partmeii@t/ Plot

29. Evidently non-execution of an !agreement to sell in

terms of Section 13 (1) has seriously imperilled the
rights of an allottee. This is ani issue that we have
repeatedly been confronted u rith{. i.e. where the public
body such as PUDA and t’i‘Mf*DA, o name a few
have been offering plots/ ﬂd:ts while executing
development projects without e.x?recuting agreemeni to
sell upon receiving 10% of the ai:nount or even 25% of
the total price. It is {.s;;{g_?{i?ren!,t' that these publfé
authorities are in violation of th%e provisions of RERA
Act. We therefore direct the A ?atH!ority under the Act to
take appropriate steps z'n.cfud:ing initiating action
contemplated under c’;eca‘:zoni 7 against such
promoters, who are in default ZI:'I complying with the
provisions of the Act. Section| 7 (1) (a), (b), are

extracted hereinbeloiy: - |

(1) The Authority may, on receipt of a complaint or
Suo - motu in this béhalf or on the
recommendation of the ciompetent authority,

revoke the registration granted under section o,

after being satisfied that-
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(a) the promoter makes default in doing anything
required by or under this Act or the rules or the

regulations made thereunder;

(b) the promoter violates ahy of the terms or
conditions of the approval given by the

competent authority;

(c) -~ the promoter is involved in any kind of unfair
i ;

practice or irregularities.
21. We are sanguine that steps would have been taken by the
Authority to ensure that the public bodies have taken

note of our observation and taken steps to execute the
|

agreement in terms of Section 13(1) of the Act.

22. A perusal of the tables given in pa;ra 10 and 14 would
show that the appellanis have neﬂz;her -péid the entire
prigcipa.l amount nor paid any aémount towards fhé

|
interest. Whereas as per the payment schedule given in

Y.
<y

-
z

the allotment letter they were requireid to make the entire
e |
“payment towards principal end interest to the

.

&

respondents. However they are entit%led to the benefit of

Section 18 of the delayed poasessi-rm.i

23. Consequently the appeals are dis:bosed of with the

followings directions:-



-~

(i)

(i1)
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The appellan& shall be F-ni;itied to interest as
provided in Section 12(1) proviso (ii) of the Real
Estéte (Regulation and Development) Act, 2016 read
with Rule 16 of the PunjaEa State Real Estate
(Regulatioﬁ and Development) ?Ruilf;s, 2017 from the
date when 25% amount was deposited till the date

of actual possession.

The allottees would be en'titléd to the benefit of
interest as abovr but would have to pay interest for
the delayed payment, they -'tanfnot have a.ny benefit
of th'e pohcy. However, we Inaice it clear that three
years penod shall be rec koned from the date when

the appellant was given possas: 1on by the PUDA.’

24. The appeals of the allottees are al]owd;.ed as above.

“‘-‘.—‘__“—_'_""‘—-—-—-__
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BEFORE THE REAL ESTATE APPELLATE TRIBUNAL,
PUNJAB AT CHANDIGARH

APPEAL NO. 261 OF 2020
Ashish Gupta S/o Sh. Phool Chand Gupta R0 House No. 451, Circular
Road, Charanjit Pura, Jalandhar.
....Appellant
Versus
Punjab Urban Planning and Development Authority (PUDA), PUDA
Bhawan, Sector-62, SAS Nagar, Mohali - 160062,
...Respondent

APPEAL]'*H 262 OF 2020
Ashish Gupta S/o Sh. Phool Chand Gupta R/o H ouse No. 451, Circular
Road, Charanjit Pura, Jalandhar.
....Appellant
Punjab Urban Planning and Dcvcinpmrm Authority (PUDA), PUDA
Bhawan, Sector-62, SAS Nagar, Mohali - 160062.

...Respondent

APPEAL NO. 18 -"n"i?_”if 23
Punjab Urban Planning and Development Author ity (PUDA), PUDA
Bhawan, Sector-62, SAS Nagar (Michali) - J(. 62 |
...Appellant
Versus.
1. Nikkhil Juneja, R/o House No. 1 28, Shakti Nagar, Jalandhar,
Punjab. (144001)
2. Real Estate Regulatory Autherity, First Floor, Plot No. 3,
Block-B, Madhya Marg, Sector-1 8’/& G hcmdlgarh 160018.

...Respondents
APPEAL NO. 13 O] 12022 |
la/Gupta resident of House No. Wi , Ali Mohalla, Jalandhar,
-144001 |
Hanmich .....Appellant

Versus
The Chief Administrator, Punjab Urban Pla: ming and Development
Authority, PUDA Bhawan, SAS Nagar, Mohali Punjab, 160062

....Respondent

Present: Ms. Manju Goyal, Advocate for the Jepnellant
Mr. Balwinder Singh, Advocate for the respondent

QUORUM: JUSTICE MAHESH GROVER (RETD.), CHAIRMAN
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SH. S.K. GARG DISTT. & SESSIONS JUDGE (RETD.),
MEMBER (JUDICIAL)
ER. ASHOK KUMAR GARG, CHIEF ENGINEER (RETD.),
MEMBER (ADMN./ TECH.} |

JUDGMENT: (ER. ASHOX KUMAR CARG, CHIEF ENGINEER
(RETD.), MEMBER (ADMN /TECI1.) - 115 VIEW)

1.

2.

By this common order, | shall dispose off above mentioned four
appeals bearing Appeal No. 261 of 2020 (Ashish Gupta versus
Punjab Urban Planning and Development Authority), Appeal
No. 262 of 2020 (Ashish Gupta versus 'Purijab Urban Planning
and Development Authority), Appeal No. 18 of 2021 (Punjab
Urban Plamiing and Development Antherity versus Nikhil
Juneja and another) and Appeal No. 13 of 2022 (Kokila Gupta
versus the Chief Administrator, Punjab Urban Planning and
Development Authority) filed against orders dated 28.07.2020,
28.07.2020, 20.11.2019 and 06.08.2021, first two of which have
been passed by Sh. Sanjeev Gupta, Member of the Real Estate
Regulatory Authority Punjab (hereinafter referred to as ﬂie
Autherity), next by Sh. 1.S. Khushdil, Member of the Authority and

All these four appeals arise from the complaints pertaining to same

project namely 'Old J'ail' Site, Jalandhar', siniilar allotment letters
all dated 17.08.2016 for allotment of residential plots each

measuring 210 or 222.92 'square meters pursuént to their bids in the
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auction held on 21/22.04.2016. Therefore, common judgment is

hereby being given in these four appeals.

FIRST CASE (APPEAL NO. 261 OF 2020):

The facts in respect of Appeal No. 261 of 2020 (Ashish Gupta
versus Punjab Urban Planning and Development Authority)
have been discussed in detail in this f::-asé, out of which the
common ones shall not be repeated while discussing other three

cases hereinafter.

The appellant-aliottee filed their complaint bearing GC No. 1595
of 2020 on 25.02.2020 against Punjab Urban Planning and
Development Authority (hereinafter also Ereferred to as the
promoter or respondent) in Form ‘M’ before the Authority under
Section 31 of the Real Estate Regulation alid Development Act,
2016 (hereinafter referred to as the Act) and Rule 36(1) of the
Punjab State Real Estate Regulation and Development Rules, 2017
(hereinafter referred to as the Rules), wherein he has inter alia
alleged (i) that possesion of the plot al?ottéd to him was to be
handed over after completion of ﬁ:-f-":r'-lnpmeﬁt works, which were
likely to be completed in one year, i.e. by 17.(;)'8.201 7, however the

respondent offered possession on 26.06.20.13 without completing

the development works; (ii) that as per its policy, the promoter

Z |
S_E uld not charge interest till possession of| plot is given to the
ottee(s) and that no possession is to be given to the allottee(s)

until and unless all the basic amenities are provided.

The appelant-complainant, vide their above Iénenti_oned complaint,
have prayed the Authority for directing the promoter (i) to hand
over possession to his satisfaction; (ii) to provide a fresh time

frame of three years for construction work from the date of
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possession; (iii) to give claim of TCS; (iv) to refund the interest
charged prior to providing basic amenities with an interest of 18%:
(V) to pay interest for every month of delay till the handing over of
possession; and (vi) to impose penalty on the promoter for non-

compliance of the provisions of the Act.

6. After considering the reply dated 18.06.2020 of the respondent-
promoter to the complaint bearing C:C No. 1595 of 2020 and the
arguments of the parties before it, the \uthority passed order dated
28.07.2020, the concluding and operative pérts of which read as

under:-

“Based on the above facts, the following is concluded:-
i. The respondent has not charged any interest till
offer of possession.
ti. The offer of possession was made on 26.06.2018
and the same was taken by the complainant on
27.06.2018 without any protest. | T
iii. The building plan was sanctioned on 20.02.2019.
iv. The Partial Occupation Certificate was granted
on 18.10.2019. ]
In view of above, the complaint is devoid of any merits
as the possession has already been | taken by the
complainant almost 1%/, years prior to filing of the
complaint and even the construction has been
\completed with Partial Occupation Cer}:iﬁcate having
been duly issued by the comperent authority. Hence, no
+\ cause of action as alleged in the complaint arises and
iy, he pr:fncjpal of estoppel shall uipply as the
- / complainant has already made all the payments and
Lane™” taken possession of the plot after which he has even
“completed the construction and is '!enjoying his
property  after  obiaining  Partial| Occupation
Certificate. The complaint is accordingfy? dismissed. ---
- XXXXXXXXXXXX v, |

7. Aggrieved by the aforementioned order dated 28.07.2020 of the
Authority, the complainant-appellant filedg his appeal dated
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10.11.2020 bearing Appeal No. 261 of 2020 (Ashish Gupta versus
Punjab Urban Planning and Devel opment Authority).

8. _ The appellant, in his appeal and ing arguments by his learned
counsel Ms. Manju Goyal at length before us, whereby she
ultimately cited judgment dated 31.12. 7021 of this Tribunal in
Appeal No. 230 of 2020 and Appeal No. 231{0f 2020 (both titled as
Inderjeet Mohan Kaur versus The ¢hief Administrator,

GMADA), has inter alia contendec! as under:-

(1) that as per the allomment letter dated 17.08.2016, the
possession was to be handed over | after completion of
development works likely to be Compleied in one year i.e. by
17.08.2017, which is in contcavention to the terms and
conditions mentioned in the brochure, ﬁowever the same was
offered on 26.06.2018 and paper pc-ssesision was given to him
on 27.06.2018 at the respondent's ofﬁce;?

(ii) That the NDC was issued to the Jppe”ant by the respondent
on 11.09.2019; |

(iif) That in a similar case decided by the Authority on 20.11.2019
in GC No. 1205 of 2019 fitled as Nikhil Juneja versus PUDA

‘Mohali, it has been held that there is delay in handing over

/R TRy
[ o3 2\ possession within the stipulated period and for which he is
Py g L

(o] ’t_

(V]
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entitled to interest from the Fi!’l{}lliated; date of delivery of

possession till the date of actual possession has been handed

over.

9. The appellant-allottee has prayed in his a;ppeal to direct the
respondent-promoter to pay interest for everﬁr month of delay till

handing over possession as per the Act and the Rules from the date

of allotment letter which is 17.08.2016 till the date of issuance of
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no due certificate to the appellant on 11.09.2019. It is outrightly
mentioned here that this praver for i nterest for more than three
years is far beyond the one of his own prayers in his complaint for
interest for the period of delay in possession, which as made out by
the appellant in his appeal itself is from 17.08.2017 to
26/27.06.2018 (i.e. less than an year). |

MY FINDINGS:

10. Pursuant to bid given by the appellant in the auction held on

21.04.2016 for allotment of residential plots, the respondent-
promoter allotted to the appellant-allottee résidential plot No. 43
(F.P.) measuring 222.92 square meters in O]:d Jail Site, Jalandhar.
The appellant has placed on record before this Tribunal a copy of
the brochure in respect of auction held on 18. 11.2016 for auction of
residential plots and commercial sites at two locations, namely
“Near Football Chowk (Jail Site) Jalandhar” and “Gandhi Vanita
Ashram, Kapurthala Road, Jalandhar”, However, the plot allotted
to the appellant i.e. residential plot No. 43 (F.P.) measuring 222.92
square meter is not covered in the defail of plots in the
aforementioned brochure. 1ionc :‘u.tiante placed by the

complainant-appellant on the aforementioned brochure for auction

\TE ,,&eld on 18.11.2016 is unfounded
~ \

11 The appellant participated in the auction held on 21.04.2016 and

Ay R

”‘1!‘1JI

|-\

tﬁelr bid @ Rs.49,000/- per square meter for residential plot No.

‘«/

43(F.P.) measuring 222.92 square meters at O_Id Jail Site, Jalandhar
was accepted and an allotment letter dated 17.08.2016 was issued

by the promoter to the appellant for a price of Rs.1 ,05,23,080/-.

12. Clause 3 titled “PAYMENT SCHEDULE” of the allotment letter

reads as under:-



Appeal No. 261 of 2020, Appea! No. 262 of 2020, Appeal No. 18 of

“3
i)

iii)

2021 and Appeal No. 13 of 2022
Page 7A of 25

PAYMENT SCHEDULFE

Payment of Rs. 27,30.7: 0/ (in words Rupees. Twenty Seven
Lac Thirty Thousand Seven Hundred Seventy only) made
by you has already been adjusted towards initial 25% of the
price of the Plot. Besides 2% of the allotment price has also
been received as cancer cess.

The balance amount of Ks. 81,92,310/-, being 75% of the
price of plot can either be paid in lump sum without any
interest within 60 days from the issue of allotment letter
(excluding date of iszi2) or in 7 half yearly equated
instalments (with first instalment falling due after six
month from the date of w.ction) along with an interest @
12% per annum as indicoted in the schedule given in
below: |

Installment | Due Date | Principle | Interest | Total amount payable

1 2 L %] I 4i 5

1* 21.10.2016 | 1170330.00 | 461539.00 1661869.00°

™ 21.04.2017 | 1170330.00 | 421319.00 _ 1591649.00

o 21.10.2017 | 117/6330.00 | 351099.00 | 1521429.00

4" 21.04.2018 | 1170330.00 | 280879.00 | 1451209.00

5t 21.10.2018 | 1170330.00 | 210659.00 1380989.00

6" 21.04.2019 | 1170330.00 | 140440.00 1310770.00

7 21.10.2019 | 1170330.00 |  70220.00 1240550.00

Total | 6192310.00 | 1966155.00 10158465.00

In case balance 75% payment is made in lump sum within 60
days from the date of issue of allotment letter (excluding date
of issue), a rebate of 5% shall be admissible on this amount.
However, in case paymicnt of amount ;d.ue is made in lump
sum subsequently ai any stage, a rebate of 5% on the balance
principal amount shall alsc be admissible.

iV) tO X) ~nnmm XXX XXX XXX XXX XX XXX XXX XXX XXX K e

xi)

In case any instaliment or part thereof is not paid by the
due date, then without prejudice to any action under section
45 of the Punjab Regional and Town Planning and
Development Act, 1995, 15% penal interest will be levied for
the period for the period of delay upto 18 months, beyond
which delay shall not be condoned under any

“circumstances and the site shall be resumed.

---------- XXXXXXXXXXXXXKX XX XXXXKK K wmmrmmmme

The amount deposited by the allottee shall be adjusted in the
manner that penal interest, if any, shall be deducted firstly
and then the interest amount and the remaining amount as
principal.
----------- XXXXXXXXXXXXXXXXX XXX XXX X ~=mmmmmmm
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xv) In case of any advance payment which is not less than the
next due installmeri, then the remaining installments shall be
rescheduled.

xvi) to xviii) -------- XXX XXX XX XXXXXXXXXXXX X ~mmmmmmm 7

13. Clause 4, titled “POSSESSION AND OWNERSHIP”, of the
allotment letter reads as under:- |
“4. POSSESSION AND OWNERSHIP

i)  Possession of the plot shall be handed over to the
allottee after conipletion of development works,
which is likely 1o be completed in one year. If
possession is not taken. by the allottee within
stipulated period, it shall be deemed to have been
handed over on the due date. No interest will be
charged from the allotiee, @ll the time the
possession of the site is offered. It is further
clarified that if the possession can be given in 6
months, then the Ist installment shall include
interest for the remaining 6 months and if the
possession can be given in 9 months, then the first
installment shall include interest for 3 months
and if the development period is one year or more
then no interest shall be charged with the first
installment.”

14. Sub clause iii) of clause 6, tided “USAGE AND PERIOD FOR
CONSTRUCTION” reads as under:-

“The allottee will have to construct the | bmldmg within 3
Years from the date of possession. The period can be
extended by the Estate Officer, PUDA, Jalandhar in the

manner and on payment of such ;‘ee as fixed by the
'p = ‘;-./’ GOVI' 33

15&3:::1“hevqppellant has claimed in his complaint :dated 25.02.2020 that
ey, > |

SRS

V" o *-‘he

ade a payment of Rs. 1,11,10,985/- in '3:0ta] till that date. As

*ND\,\“
. per the details of the payments made by the allottees to the
promoter, that have been placed on record b;efore this Tribunal by

learned counsel for the allottees on 14.07.2%022, out of aforesaid

amount of Rs. 1,11,10,985/-, an amount of Rs. 31,99,232/- paid till
20.05.2016 i.e. before the date of issuance (%)f the allotment letter
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.datecl 17.08.2016, out of which Rs. 29,49,232/- stand accounted for
under clause 3(i) of the allotment letter towards 25% of the price of
the plot (i.e. Rs. 27,30,770/-) and 2% cancer cess (Rs. 2,18,462/-).
The remaining amount of Rs. 81,61,753/-, paid till 24.04.2014, is
hereby being tabulated, along with instalments of balance 75%

payable due from time to time as per clause 3(1i) allotment letter, as

under:-

Instaliments due as per clause _:{'{Lul of the allotment lette: | Payment made

No. | Principal | Interest de s mui hT Due Date 5 Date o Amount :
38 11,70,330 |  4,91,539 1,869 | 21.10.2016 | 20.05.2016° | 2,50,000]
2 | 11,70,330 | 4,21,3197| 1¢ 1,649 | 21.04.2017 | 20.10.2016 | 11, 70,330
3" 11,70,330 | 3,51,099 | 1,429 | 21.10.2017 | 19.04.2017 | 11,70,330
4 | 11,70,330 | 2,80,875 | 1,208 | 21.04.2018 | 17.10.2017 | 11,07,912
5* 11,70,330 | 2,10,659 | 13, Qu 989 | 21.10.2018 | 17.04.2018 | 44,60,957
6" | 11,70,330 | 1,40440] 13 10_7_7_@_' 21.04.2019"| 25.04.2018 2,224
” 11,70,330 | 70,220 | _ 12,40,550 | 21.10. 2{*19 .

Total | 81,92,310 | 19,66,155 | 1.01,58,465 | 81,61,753

16.

*  OutofRs. 31,99,232" claimed o be paid till 20.05.3016
The respondent has inter alia submitted in his reply dated
16/18.06.2020 that (i) no interest on installments was charged from
the complainant till possession of the plot wais offered; (ii) that 5%
rebate amounting to Rs. 1,75,550/- on @the balance amount
deposited by the complainant had been give:b to the complainant;
(ii) that No-Due Certificate was issued on 11.09.2019 and
conveyance deed got executed; (iv) that the complainant was

offered possession of the piot on 26.06. "018 which he took on

f?zv 06.2018; (v) that the complainant got the building plan

J’ sem' oned from the competent authority on 02 09.2019 and started

for using the building, which was granted o?n 18.10.2019. These
submissions of the respondent amply bely the contention of the

appellant that possession handed over to hlIIl on 27.06.2018 was
just on paper.
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17. As per sub clause i) of clause 4, titled “POSSESSION AND
OWNERSHIP”, of the allotment letter l'!ated 17.08.2016, the
promoter was required to hand over possession of the plot to the
allottee on completion of deve!opment works, which was likely to

be completed within one year.

18. The respondent has not claimed in his reply to the complaint that
there was any delay on the part of the appellant in making the

payments.

19. Thus, the possession of the plot was required to be handed over by
the respondent latest by 17.08.2017. f—Iowever, admittedly

possession was handed over on 27.06.2018.

20. Therefore, in terms of the provisions under the proviso after
Section 18(1) of the Act and Rule 16 of the Rﬁles, the respondent is
liable to pay interest for the delay period commencing from
18.08.2017 on the ‘payments made on or before 18.08.2017 and
from the date of payment on the payments 1'iade after 18.08.2017,
till 27.06.2018 at SBI highest MCLR as p! évailing from time to
time plus 2%. |

21. However, this Tribunal, in its judgment dated ?31..12.202 1 in Appeal
No. 230 of 2020 and Appeal No.231 of 2020 (supra), has held as

under:-

“17. Since the appellant has availed |of a statutory
remedy, the reliefs that the Authority under the Act can
grant would necessarily have 1o be restricted to the
) ones available under the statute. The waiver of interest
or grant thereof in terms of the policy by the State
Government would not ipso facto bind the Authority to
disentitle any relief available to any allottee under the
Act. However, it does not prevent the Authority from
taking a holistic view and moulding the relief to an

;;?\

SHANDIGP
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allottee to avoid an unjust enrichment or an unexpected
windfall to him. |

18. A perusal of the judgment of the {~é"on ’ble Punjab
and Haryana High Court referred to in the policy
framed by the Government reveals that ihere are certain
directions given to the State tc deal with situations
where the public bodies do not stand Jadvantaged for
their own defaults at the expense of the allottee. Since
the Government framed the policy ostensibly, as a
measure of compliance of the :‘.firedfohs given by the
Hon’ble High Court it would purely be in their domain
to apply it while granting a bencfit to qn allottee. This
however, does not preciude or restrict the allottee’s
right to approach the Authority unc‘g?r the Act for
redressal of his grievance, since it is a statutory remedy.

19. The Authority in turn wouid have no jurisdiction to
enforce the policy of a Government as it is bound to
deal with the matters before it strictly |in terms of the
powers that flow from the statuce i.e. RERA Act. It is
purely in the domain of the Government to apply or not
to apply a policy which shail be independent of the
reliefs available to an aggrieved person under the Act.
It matters not that the policv, the benefit of which an
allottee claims, somewhat encapsulates the spirit of the
Act in protecting an allottee from an unjust action of the
developer or promoter, which in this c—a.sie happens to be
a public body. ' |

20. Likewise, we as an Appellate Authority would have

no such power to issue mandates to enforce a policy of
"\ the Government but nothing precludes the Authority or
for that purpose the Appellate Tribunal to take into
consideration ‘a fact of a benefit granted under any
policy of the Government and deal with it appropriately
while deciding the issues broucht before it.”

-

Tribunal, the liablity of the respondent to pay interest in terms of
Section 18(1) of the Act for delay in possessif::m' for the period from
18.08.2017 to 27.06.2018 is required to be set off to the extent of

amount of those parts of the interest components of the
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installments, which was not charged/waived off due to the said

delay in possession.

SECOND CASE (APFEAL NQ. 262 OF 2020):

23.

24’

The facts of the complaint, replv. arder of the Authority, appeal
before this Tribunal related to Appeal No. 262 of 2020 (Ashish
Gupta versus Punjab Urban Planning and Development
Authority) are identical to those of Appeal No. 261 of 2020
(Ashish Gupta versus FPunjab Urban Planning and
Development Authority) discussed cbove, [n all respects except
that the plot No. is 44(F.P.), the rate is Rs| 48,800/~ per square

meter and accordingly there is variation in various related amounts.

Because of similarity of the two cases discussed above, the reliefs

are also bound to be similar.

THIRD CASE (APPEAL NOQO. 18 OF 2021):

25.

L
¢,

3»4’["11&\:\ on 05.02.2019 (i) that possession was (delayed; and (ii) that

Appeal No. 18 of 2021 (Punjab Urban Planning and
Development Autherity versus Nilihil Juneja and another) has
been filed by the promoter against orders dat@ed 20.11.2019 passed
by Sh. J.S. Khushdil, Member of the Authority in complaint
bearing GC No. 1205 of 20189 filed on 05.02.2019.

'\J

this case, the complainani-allottee has dlleged in his complaint

C applied for on 02.05.2018 has not lwn issued. The reliefs
yught in the complaint are (i) interest on pri dc1pal amount paid for
delay in possession @ 18% per annum on monthly compounding
basis; (ii) charge non-constrution charges 3 years after the date of
issue of NDC; (iii) Rs. 60,000/~ as litigation f,;harges_ and Rs. 1 lakh

for harassment and mental agony.
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27. After considering the reply dated 06.06.2019 of the appellant-

promoter to the complaint and the arguments of the parties before
it, the Authority passed order dated 20.11.2018, the concluding and
operative parts of which read as under ‘certain part of it, which has

specifically been objected to by the appellant, has been shown in
bold and underlined):- ;
“6. It is an admitted juct thar plot bearing NO.65C,
Old Jail Site, Jalandhar was puichased by the
complainant and it was alloited o hig vide allotment
letter dated 17.08.2016. It is also an admitted fact that
the sale price of the plot has uiso been paid by the
complainant to the responden: und it {s also apparent
from the copy of ledger of the respondent/PUDA. The
perusal of clause 4 of the alloimant letter dated
17.08.2016 snhows that possessivii of tha plot in question
was to be handed over io the allotiee |within one year
and as per clause 6(iii) the allotiee was to construct the
building within three yeurs from the dofe of possession.
The possession in this cuse was actuadlly delivered on
02.07.2018 as is admitted by both side | though, it was
to be delivered by 16.07.2017 as per | clause 4 of the
allotment leiter. The perusal of copy of the payment
schedule of respondent itself sh-s that the payment was
to be made up to 21.10.2019, “wiizreas, \the complainant
already made the payment 1ill 19.04.2017._As such, it
appears that the paymenis hove been inade within the
stipulated time period. In_tliese circumstances, the_
submission raised by the represenictive for r ent.
that the PUDA/respondet has 1ot -harged any interest
from the complainant ¢n the instelments is devoid of.
| e interest could only be charged if there.

|

% in_making instalments despite demand.
2 n_raised which is not the condition in this.
& e_payment of instalments has been made _

/ within the stipulated period by the complainant.
7. Similarly, the submission of ihe repn%sentative for the
complainant that the complainant could not get loan and
he will have to pay non-consiruction charges, in also
devoid of any force, as the possession was to be handed
over to the complainant by 16.08.2017 and construction
|

-
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. Appeal No. 18 of
2

 c

was to be raised within three j.fis':’_'.';'j ie. +fll August, 2020,
which is still about nine months aw f*"r')m today.

1

8. No doubt, delay has occurred i ;:7‘5::1‘».
of the plot to the complainant despite of

ery of possession

“the fact that the

payment huge amount towards price of the plot made by

him ie. Rs.1,14,55,544/- (including ces

;s and TDS). In

these circumstances, as the promo

ter was under

obligation to provide lawjul possession of the plot within
the stipulated period failing whicii he was to pay interest

on the delayed period in delivery of p
the provisions of Section 18 of the Act,
Clause 9.2 of the specimen of proforn
depicted in Punjab RERA Rules prescri
the allottee in case of defauit by the
runs as under:

9.2 In case of default by :promot

conditions listed above, the allottee

the following:

Dssession as per
Apart-from that,
a of agreement
bes the rights of
promoter, which

er under the
is entitled to

(i) stop making further payments to the

promoter as demanded by the pr
allottee stops making payments,

omoter. If the
the promoter

shall correct the situation by completing the

construction milesione and only
allottee will be required to i

-

7

thereafter the
ake the nest

payment without any penal interest; or

(i) the allottee shall have the option of
terminating the agreemert in which case the
promoter shall be liabie to refund the entire
money paid by the allottee urder any head

whatsoever towards the purc
apartm‘ent}’plot along with intere
specified in the Rules within n
receiving the termination riotice;

hase of the
st at the rate
inety days of

Provided that where an allottee dpes not intend

to withdraw from the project or
agreement, he shall be paid by
interest at the rate specified ir

terminate the
the promoter,

the Rules for
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every month of delay till the handing over of the
possession of the apartment/plot."

9. As the complainant side does not intend to withdraw
from the project and is seeking possession of the plot,
which has not been delivered so far and rather the
respondent has utilized the amount paid on account of
basic sale price by the complainant side and has earned
interest thereon, then, the similar benefit cannot be
denied to the complainant side on the said amount for
the delayed period in delivery of possession of the plots
as per clause 9.2 mentioned above. As such, the
respondent is liable to pay interest on the amount so
paid by the complainant to the respondent towards basic
sale price at the prescribed rate as per Rule 16 of the
Rules ie. State Bank of India highest marginal cost of
lending rate plus 2% from the stipulated date of delivery
of possession i.e. w.e.f. 16.08.2017 till 01.07.2018 (as
the actual physical possession has been delivered to the
complainant on 02.07.2018).."

10. Since, the complainant side could not get possession
of the plot within the stipulated period and has to seek
the remedy under the existing law by way of engaging
répresentative and contesting this complaint. As such,
“ the complainant is entitled to litigation charges and he is
—'ﬁyanted litigation expenses to the tune of Rs.25,000/-.
17/1 The complaint is, therefore, accepted to the following
“extent and heads:

'01. | Simple | At the State Bank of India highest
| Interest | marginal cost of lending rate plus.
2% on basic sale price from the
stipulated date of delivery of
possession  i.e. 16.08.2017 till
01.07.2018 (as the actual physical
possession has been delivered to the
complainant on 02.07.2018).
02, | As Rs. 25,000-
| litigation -
expenses _
The respondent is directed to pay the arrears of above
said amount on account of interest plus litigation
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expenses within sixty days from today. The parties shall
remain bound by the statutory obligations laid down
under the Act. A copy of this order be supplied to the
parties under rules. File be consigned to record room
after due compilation.”

28. Aggrieved by the aforementioned order dated 20.11.2019 of the
Authority, the appellant-promoter filed an application dated
09.09.2020, bearing Review Application No. 04 of 2020, before the
Authority on the grounds that due to delay in possession, the
promoter itself has given relief of not charging 12% per annum
interest on the balance installments because of which the
respondent had deposited an amount of Rs. 48,86,700/- in four
installments without interest and the rest of amount (Rs.
36,65,022/-) in lump-sum with 5% rebate: and the respondent has
contended therein that the Authority has also granted interest on
aforsaid amount of Rs. 48,86,700/- and the appellant-promoter has
alleged that dual benefit has thus been given to the complainant.

29. The review application was rejected vide order dated 27.10.2020
passed by the Authority, being barred by the period of limitation
and also being devoid of any fresh evidence or material which has

A -‘_”““\ not been considered at the time of the decision.

30. ;&ggneved by the aforementioned orders dated 20.11.2019 and

j/} 10.2020 of the Authority, the promoter-appellant has filed
LinpicsS present appeal, whereby and during the argument before this
Tribunal it has been prayed to set aside and quash these two orders
and to dismiss the complaint, inter alia on the basis of the

following grouhds:-

(i) that as per the payment schedule given in the allotment letter
dated 17.08.2016, if allottees opt for payment in installments,
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then they would have to pay interest @ 12% per annum and
failure to timely pay the instalment would entail payment of
penal interest for the period of delay in payment;

that the terms and conditions of the allotment given in the
allotment letter provide that no interest on installments shall
be charged till the possession is offered and thus the delivery
of possession is linked with the development and waiver of
interest @ 12% pef annum which is part and parcel of the

installments to be deposited by the allottee-complainant;

that the Authority granted interest on the amount of the
installments deposited without interest and as chargeable
interest @ 12% per annum was waived by the appellant itself,

thus dual benefit has been given to the allottee:

that litigation expenses to the tune of Rs. 25,000/- have been

awarded without substance.

The terms and conditions of thé allotment letter dated 17.08.2016

relating to this appeal are the same as those of the allotment letters

of even date in the two cases discussed above, in all respects except

that in the this case, the plot No. is 65-C (E.P.), the rate of the plot

1s Rs. 51,150/~ per square meter and accordingly there is variation

_in various amounts. In this third case, the basic price of the plot

‘measuring 222.92 square meter is Rs. 1,14,02,358/-, amount of

cancer cess @ 2% is Rs. 2,28,047/- and the schedule of payment of

75% of the price of the plot in seven half yearlgr installments with

interest @ 12% per annum is as under:-

i Installment Due Date | Principle | Interest | Total amount payable

| 1 2 5 3 | 4 f 5

1 21.10.2016 | 122167500 | 513103.00 1734778.00
|2 | 21.04.2017 | 1221675.00 439803.00 1661478.00 |
| 3 | 21.10.2017 | 1221675.00 | 366502.00 1588187.00
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4" | 21.04.2018 | 1221675.00 293202.00 1514877.00
5% 1 21.10.2018 | 1221675.00 219901,00 1441575.00
6" | 21.04.2019 | 1221675.00 146601.00 1368275.00
7" | 21.10.2019 | 1221675.00 73300.00 _1_2949__7_'4.001
| Total 8551722.00 | 2052412.00 | 10604134.00 |

The complainant has claimed in his complaint dated 05.02.2019
that he made a lump sum payment of the plot on 14.04.2018 and
availed 5% rebate. The appellant, in its reply dated 06.06.2019 as
well as in its appeal dated 12.05.2021, has contended that though
the complainant was required to pay the installments with interest
as per payment schedule given under clause 3 of the allotment
letter, however the com_plainant deposited some installments
without interest and depbsited the balance amount on 17.04.2018
in lump sum after availing rebate @ 5%. These pleadidgs of the
parties have also been noticed by the Authority under paragraphs 1
and 2 of its order 20.11.2019.

Therefore, the finding of the Authority, viz “The perusal of copy of
the payment schedule of respondent itself shows that the payment
was to be made up to 21.10.2019, whereas, the complainant
already made the payment till 19.04.2017.”, is erroneous. Hence,
its consequntial findings, which are reproduced under paragraph 27

above in bold and underlined, are also erroneous, particlarly

because the benefit of not charging 12% interest might have not

““only been limited up to. the latest due date of possession i.e.

16}08.2017, but also has been extended beyond it up to atleast the
date of making the balance payment in lumpsum on 14/17.04.2018,

“if not up to the actual date of possession i.e. 02.07.2018.

34.

This Tribunal, vide its order dated 25.04.2022, categorically

ordered learned counsel for the respondent-allottee to submit the

details of the payments made to the appellant. The said order has
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not been complied with despite another oppotunity provided on
12.05.2022, whereas the similar orders to her in many other
appeals relating to the same project have been complied with on
14.07.2022. This non-compliance attracts provisions of Section 68
of the Act. Had the said repeated orders of this Tribunal been
complied with, more clear picture would have emerged. However,
being for the first time and thus taking a lenient view, I deem it
appropriate to impose a fine of Rs. 10,000/- upon the complainant-

allottee for this lapse under Section 68 of the Act.

Though as per the provisions of Section 18(1) of the Act the
appellant is liable to pay .interest for the period of delay in
possession, however in view of aforementioned judgment dated
31.12.2021 of this Tribunal in Appeals No. 230 of 2020 and 231 of
2020 (Supra) and my above mentioned findjngs, the amount of
those parts of interest comporients of the installments, which were
not charged/waived off due to said delay in possession, is required
to be set off against the interest admissibe for the same cause i.e.

delay in possession under Section 18(1) of the Act.

Therefore, the order dated 20.11.2019 of the Authority in
complainant bearing GC No. 1205 of 2019 needs to be modified

appropriately to this extent.
CASE (APPEAL NO. 13 OF 2022):

Appeal No. 13 of 2022 (Kokila Gupta versus the Chief
Administrator, Punjab Urban Planning and Development
Authority) has been filed against orders dated 06.08.2021 passed

by the Authority in complaint bearing GC No. 1807 of 2020 filed
on 02.01.2021. '
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38. In this case, the complainant-transferee has alleged in his E;V
complaint that possession was delayed and has sought reliefs of (i)
handing over possession with Compleﬁonfoécupancy certificate to
her satisfaction; (ii) payment of interest for every month of delay;

(iii) imposition of penalty on the promoter-appellant for non-

compliance of the provisions of the Act.

39. After considering the reply dated 09.04.2021 of the appellant-
promoter to the complaint and the arguments of the parties before
it, the Authority, vide its order dated 06.08.2021, has held the

complaint to be without merit and has dismissed the same, while

observing as under:-

“4. We have considered the rival arguments carefully
and find no merit in the contentions raised on behalf of
the complainant. During the course of his arguments, Sh.
Bhupinder Singh drew our attention to the order dated
24.08.2020 of the Supreme Court of India, in Civil
Appeal No. '6239 of 2019 "Wg. Cdr. Arifur Rahman
Khan and Aley Sultana and Ors. Vs DLF Southern
Homes Pvt. Ltd. In para 38 of this order, it has been held
that a subsequent transfree who, inspite of a delay in
delivery of possession, purchases the plot from the
original allottee would not be entitled for compensation
on account of such delay. In this case the indicated date
of delivery of possession was 28.08.2017 whereas the
present complainant came into the picture on
01.02.2018, after the delay had already occurred. The
matter is therefore covered under the order of the
Supreme Court of India for the above case. Further this
Authority had already held in the case of "Nupur Hingad
W/o Garish Kumar Vs Emmar MGF Land Limited
(Complaint No. GC1487/2019) that the objection that an
offer of possession is not valid since the CC had not been
obtained by the promoter can be sustained only till such
time as possession is not taken by the allottee. Once an
allottee secures possession it can not. subsequently be
allowed to contend that the possession was not lawful
since the CC had not been obtained - rather he would be



Appeal No. 261 of 2020, Appeal No. 262 of 2020, Appeal No. 18 of

2021 and Appeal No. 13 of 2022
Page 21A of 25

stopped for doing so. This finding is fully applicable to
the present case since the complainant has raised
construction over on the plot, and Occupation
Certificate has already been received. Raising the plea
of defective possession after not only obtaining
possession but constructing and finishing a building
thereon can not be allowed.

5. This complaint is accordingly held to be without merit
and is dismissed.

40. Aggrieved by the aforementioned orders dated 06.08.2021 of the

Authority, the transferee-appellant has filed present appeal,

whereby and during the argument before this Tribunal it has been

prayed to direct the respondent-promoter to pay interest to the

appellant-transferee from the due date of possession till the

handing over of possession of the plot with all basic amenities,

inter alia on the basis of the following grounds:-

(1)
(ii)

(iv)

that there is delay in handing over the possession;

that the transfer is within the family from husband to wife
and as per definition in the Act, the allottee includes the
person who subsequently acquires the said allotment through
sale, tranfer or otherwise; and the Authority, in its judgment
datéd 03.09.2020 titled as Kanshi Ram versus M/s Sushma
Buildtech, has awarded interest to the complainant in that
case even after the conveyance deed was executed in favour

of the said complainant;

that the occupation certificate was granted on 01.01.2021
instead of 01.01.2020 as wrongly held by the Authority,
which was received by the appellant after filing the
complaint;
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(iv) that a similar case has been decided by the Authority on
20.11.2019 in GC No. 1205 of 2019 titled as Nikhil Juneja
versus PUDA

41. The terms and conditions of the allotment letter dated 17.08.2016

relating to this appeal are the same as those of the allotment letters
of even date in the three cases discussed above in all respects

except that in the this case, the plot No. is 19 (F.P.) measuring 210

Square meter, the rate is Rs. 48,500/- per square meter and

accordingly there is variation in various amounts. In this case, the

price of the plot is Rs. 1,01,85,000/-, amount of cancer cess @ 2%

is Rs. 2,03,700/-
of the price of the plot, after reducing it by Rs. 50/-

and the schedule of payment of the balance 75%

received in

advance, in seven half yearly installments with interest @ 12% per

annum is as under:-

Installment | Due Date Principle Interest | Total amount payable
| 1 2 1 4 | 5

N | 21102016 | 1091243.00 | _ 458322.00 1549565.00 |
2% 21042017 | 1091243.00 392847.00 | 1484090.00 |
- 21. .10.2017 | 1091243.00 327373.00 }_418616 UO
4" [ 21.04.2018 | 1091243.00 261898.00 1353141.00 |
5" 21.10.2018 | 1091243.00 196424.00 1287667. OO
6™ | 21.04.2019 1091243.00 - 130949.00 1222192.00 |
7 | 21.10.2019 1091243.00 65475.00 | 1156717.00

. Total . 7638700.00 1833288. ﬂo 9471988. OUJ

42. The plot was reallotted after tranfer from the original allottee to the

appellant-tranferee vide reallotment letter dated 0

a,

1.02.2018, as per

L opemng condition of the additional terms and conditions of which,

[
O

N

- Insmﬂmem

the thé transferee-

per schedule given below:-

appellant was to pay the balance installments as

| Due Date Principal Interest . | Total amount payable |
| 21.10.2016
| 21.04.2017 | PAID
21 10.2017 .
| 21.04.2018 | 1091243.00 261898.00 1353141.00
21.10.2018 1091243.00 196424.00 1287667.00 |
| 21.04.2019 | | 1091243.00 - 130945.00 | 1222192. Oﬂﬁ
| 21.10.2019 | 1091243 00 | 65475.00 1156717.00 |
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There is no dispute that possession was due on 17.08.2017 (i.e.
before the transfer of the plot on 01.02.2018), was offered on
26.06.2018 (i.e. after the transfer of the plot on 01.02.2018) and
handed/taken over on 27.06.2018. Therefore, in view of the
judgment dated 24.08.2020 passed by Hon'ble Supreme Court of
India in Civil Appeal No. 6239 of 2019 titled as Wg. Cdr. Arifur
Rahman Khan and Aleya Sultana and others versus DLF
Homes Pvt. Ltd. (now known as BEGUR OMR Homes Pvt.
Ltd.), the appellant's entitlement to the interest under Section 18(1)
of the Act for delay in handing over the possession has to be
restricted to period commencing from 01.02.2018 (the date of
transfer of the plot) till 27.06.2018, as has been held by this
Tribunal in Appeal No. 37 of 2021 (Leela Gupta versus Bathinda
Development Authority) decided on 12.05.2022.

Further, in view of aforementioned judgment dated 31.12.2021 of
this Tribunal in Appeals No. 230 of 2020 and 231 of 2020 (Supra),
the amount of those parts of interest components of the
installments, which were not charged/waived off due to said delay
(01.02.2018 to 27.06.2018) in possession, is required to be set off
against the interest admissibe for the same cause i.e. delay in

possession under Section 18(1) of the Act.

_ MY DECISION IN THE PRESENT APPEALS:

45 Iﬁ_view of above discussions, I deem it appropriate to order as
i foilows:
©55(0)  The order dated 28.07.2020 passed by the Authority in the

complaint bearing GC No. 1595 of 2019, out of which Appeal
No. 261 of 2020 has arisen, is hereby set aside. The

respondent-promoter is directed, in terms of the provisions of
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Section 18(1) of the Act and Rule 16 of the Rules, to pay to
the appellant interest for the period commencing from
18.08.2017 on the payments made on or before 18.08.2017
and commencing from the date of payment on the payments
made after 18.08.2017, till 27.06.2018 at SBI highest MCLR
as prevailing from time to time plus 2%. The amount of
interest waived off by the respondent-promoter on account of
this delay in handing over the possession of the plot shall be
adjusted against the amount of interest payable under Section

18(1) of the Act to the appellant for delay in possession.

The order dated 28.07.2020 passed by the Authority in the
complaint bearing GC No. 1596 of 2019, out of which Appeal
No. 262 of 2020 has arisen, is hereby set aside. The
respondent-promoter is djtected, in terms of the provisions of
Section 18(1) of the Act and Rule 16 of the Rules, to pay to
the ‘appellant interest for the period commencing from
18.08.2017 on the payments made on or before 18.08.2017
and commencing from the date of payment on the payments
made after 18.08.2017, till 27.06.2018 at SBI highest MCLR
as prevailing from time to time plus 2%. The amount of

interest waived off by the respondent-promoter on account of

_"'Iadjusted against the amount of interest payable under Section
Ny .

118(1) of the Act to the appellant for delay in possession.

The order dated 20.11.2019 passed by the Authority in the
complaint bearing GC No. 1205 of 2019, out of which Appeal
No. 18 of 2021 has arisen, is hereby modified to the extent
that the amount of interest waived off by .the appellant-

promoter on account of the delay from 16.08.2017 to
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01.07.2018 in handing over the possession of the plot shall be

adjusted against the amount of interest payable under Section
18(1) of the Act to the respondent-complainant for delay in
possession. In this case, a fine of Rs. 10,000/- is imposed
upon the respondent-allottee under Section 68 of the Act for
non-compliance of orders dated 25.04.2022 and 12.05.2022
of this Tribunal.

(iv)  The order dated 06.08.2021 passed by the Authority in the
complaint bearing GC No. 1817 of 2020, out of which Appeal
No. 13 of 2022 has arisen, is hereby set aside. The
respondent-promoter is directed, in terms of the provisions of
Section 18(1) of the Act and Rule 16 of the Rules, to pay to
the appellant interest for the period commencing from
01.02.2018 on the payments made on or before 01.02.2018
and commencing from the date of payment on the payments
made after 01.02.2018, till 27.06.2018 at SBI highest MCLR
as prevailing from time to time plus 2%. The amount of
interest waived off by the respondent-promoter on account of
this delay in handing over the possession of the plot shall be
adjusted against the amount of interest payable under Section

18(1) of the Act to the appellant for delay in possession.

_—46. A copy each of this order be placed in each of the files of

77 \, ]

| 'iéforemenﬁoned four appeals and also be sent to the parties as well

as the Authority and thereafter, the files be consigned to the record

L« foom,

SAy-
ER. ASHOK KUMAR GARG, C.E. (RETD.),
MEMBER (ADMINISTRATIVE/TECHNICAL)

August 23 2022



